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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

  
 
In re: Bky. No.   03-42697 (RJK) 
 
Gretchen Marie Morical, Chapter 13 Case 
 

Debtor. 
   

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY 
   
 
TO: Debtor and other entities specified in Local Rule 9013-3. 
 

1. Minnesota Housing Finance Agency (“Movant”) hereby gives notice that a hearing on 

its Motion for Relief from Stay will be held at 2:00 p.m. on October 28, 2004 in Courtroom No. 8 

West, at the U.S. Bankruptcy Court, U.S. Courthouse, at 300 South Fourth Street, Minneapolis, 

Minnesota, or as soon thereafter as counsel can be heard. 

2. Any response to this motion must be filed and delivered not later than October 25, 

2004, which is three (3) days before the time set for the hearing (excluding Saturdays, Sundays and 

holidays), or filed and served by mail not later than October 19, 2004, which is seven (7) days before 

the time set for hearing (excluding Saturdays, Sundays and holidays).  UNLESS A RESPONSE 

OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION 

WITHOUT A HEARING. 

3. Movant brings this motion pursuant to 11 U.S.C. §§ 362 and 1301 and Bankruptcy 

Rule 4001.  This motion is filed under Bankruptcy Rule 9014 and Local Rules 9001-1 to 9019-1.  This 

proceeding involves certain real property of Debtor which is subject to a mortgage lien held by Movant 



2 
006954/240061/322838_1 

(the “Property”).  The Property is located in Hennepin County, Minnesota, and is more fully described 

as: 

Unit No. 64, Condominium No. 611, South Pond Carriage Homes, a 
Condominium, Hennepin County, Minnesota. 

 
Movant requests relief from the automatic stay to foreclose its mortgage lien on the Property. 

4. The Court has authority to hear and finally determine this motion pursuant to 

28 U.S.C. §§ 1334 and 157, 11 U.S.C. § 362(d), and Bankruptcy Rule 5005 and Local Rule 1070-1.  

The determination of this motion constitutes a core proceeding pursuant to 11 U.S.C. § 157(b)(2)(G).  

The petition commencing this Chapter 13 case was filed on April 14, 2003.  Debtor’s case is now 

pending in the Court. 

5. On or about September 29,  1998, Gretchen Marie Morical executed a certain 

Mortgage Note and Mortgage Deed covering the Property in favor of Firstar Home Mortgage 

Corporation (“Firstar”).  Copies of the Mortgage Note and Mortgage Deed, together with evidence of 

recording, are attached as Exhibits A and B. 

6. Firstar assigned the Mortgage Note and Mortgage Deed covering the Property to 

Movant.   

7. Pursuant to the confirmed Plan, Debtor agreed to maintain timely post-petition 

payments on the mortgage loan with Movant.  Debtor is currently in default on three post-petition 

mortgage payments for July through the September 2004 payment.  The post-petition default, including 

motion costs and late charges, totals $2,479.87.  This default will increase to $3,054.70 on October 1, 

2004, when another mortgage payment becomes due. 
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8. The total indebtedness to Movant, as of September 20, 2004 is $74,330.27 including 

accrued interest and motion costs.  Interest continues to accrue on the indebtedness at a per diem rate 

of $11.93. 

 
9. Debtor scheduled a second mortgage on the Property to MERS with an unpaid balance 

of $23,000.00.  MERS obtained relief from stay on September 16, 2004 in this case to foreclose its 

mortgage. 

10. 11 U.S.C. § 362(d)(1) authorizes the Court to grant a creditor relief from the automatic 

stay for “cause”, which includes the “lack of adequate protection of an interest in property of [the 

creditor]” or default by Debtor in payments required by the terms of the confirmed Plan.  Debtor’s 

failure to maintain post-petition payments to Movant constitutes a default under Debtor’s Plan. 

11. Movant requests that any order modifying the automatic stay be effective immediately as 

allowed under Federal Bankruptcy Rule 4001(a)(3).   

WHEREFORE, Movant, by its undersigned attorneys, requests relief from the automatic stay 

provided by 11 U.S.C. § 362(a) for itself and its successors and assignees to foreclose its mortgage lien 

on the Property, and for such other relief as may be just and equitable. 

Dated:  September 28, 2004 BEST & FLANAGAN LLP 
 
 
 By /e/ Patrick B. Hennessy  
  Patrick B. Hennessy 
  Atty. Registration No. 124412 
  Attorneys for Minnesota Housing Finance 

Agency 
  225 South Sixth Street, Suite 4000   
  Minneapolis, MN  55402-4690 
  (612) 339-7121 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

  
 
In re: Bky. No.   03-42697 (RJK) 
 
Gretchen Marie Morical, Chapter 13 Case 
 

Debtor. 
  

MEMORANDUM IN SUPPORT OF 
MOTION FOR RELIEF FROM STAY 

  
 

STATEMENT OF FACTS 

The facts are set forth in the motion and are only briefly summarized herein. 

Debtor herein filed her bankruptcy petition on April 24, 1003.  The Plan provided that Debtor 

would continue to make post-petition monthly payments to Movant as such payments came due.  

Debtor is in default on such postpetition payments.   

ARGUMENT 

Cause--Lack of Adequate Protection and Failure to Make Agreed Payments 

1. 11 U.S.C. § 362(d)(1) authorizes the Court to grant a creditor relief from the automatic 

stay for “cause”, which includes the “lack of adequate protection of an interest in property of [the 

creditor]”.  Movant is not adequately protected as contemplated by 11 U.S.C. § 361.  Debtor’s failure 

to maintain regular periodic payments to Movant demonstrates an inability to provide adequate 

protection of Movant’s mortgage lien on the property. 

2. Debtor’s default in payment of post-petition payments represents a material default in 

the terms of the Plan and, as such, provides an independent basis to grant Movant relief from stay.  11 
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U.S.C. § 1307(c), which defines “cause” in connection with grounds for dismissal of a Chapter 13 case, 

includes a material default by Debtor with respect to the terms of the Plan.  Such a default also 

constitutes “cause” in the context of a secured creditor’s motion for relief from stay.  See, In re Quinlan, 

12 B.R. 516 (Bankr. W.D. Wisc. 1981).  The Bankruptcy Court in Minnesota has found a default in 

post-petition mortgage payments to constitute “cause” within the meaning of 11 U.S.C. § 362(d)(1).  In 

re Borchardt, 47 B.R. 879 (Bankr. D. Minn. 1985); First Federal Savings & Loan Association of 

Minneapolis v. Whitebread, 18 B.R. 192 (Bankr. D. Minn. 1982).  See also, In re Skipworth, 69 B.R. 

526 (Bankr. E.D. Pa. 1987); In re Frascatore, 33 B.R. 687 (Bankr. E.D. Pa. 1983); In re Family Inv., 

Inc., 8 B.R. 572 (Bankr. W.D. Ky. 1981). 

 
Dated:  September 28, 2004. BEST & FLANAGAN LLP 
 
 

By /e/ Patrick B. Hennessy  
Patrick B. Hennessy 
Attorney Registration No. 124412 
Attorneys for Minnesota Housing Finance Agency 
225 South Sixth Street, Suite 4000  
Minneapolis, MN   55402-4690 
(612) 339-7121 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

  
 
In re: Bky. No.   03-42697 (RJK) 
 
Gretchen Marie Morical, Chapter 13 Case 
 

Debtor. 
  

 ORDER MODIFYING AUTOMATIC STAY 
  
 

This matter came before the Court for hearing on October 28, 2004, on the motion of 

Minnesota Housing Finance Agency, for relief from the automatic stay to foreclose its mortgage lien on 

certain real property of the Debtors (“Property”).  The Property is located in Hennepin County, 

Minnesota, and is more fully described as follows: 

Unit No. 64, Condominium No. 611, South Pond Carriage Homes, a Condominium, 
Hennepin County, Minnesota. 

 
Appearances of counsel were noted on the record.  Counsel were heard.  Based upon the 

verified Motion of movant, supporting Memorandum, the files and records herein, and arguments of 

counsel: 

IT IS HEREBY ORDERED that the automatic stay provided by 11 U.S.C. § 362(a) and/or 

1301 is modified to allow Minnesota Housing Finance Agency, its successors, and/or its assignees to 

foreclose its mortgage lien on the Property in accordance with the terms of its Mortgage Note and 

Mortgage Deed and the laws of the State of Minnesota.  Notwithstanding Fed.R. Bankr. P. 4001(a)(3), 

this order is effective immediately. 

 
Dated: _________________, 2004           

Robert J. Kressel 
U.S. Bankruptcy Judge 


